NOTICE OF MEETING
Cochise County, Planning and Zoning Commission

February 8, 2012 at 4:00

Cochise County Complex
Board of Supervisors, Hearing Room
1415 W. Melody Lane, Building G
Bisbee, Arizona 85603

AGENDA

1. 4:00 P.M. - CALL TO ORDER

THE ORDER OR DELETION OF ANY ITEM ON THIS AGENDA IS SUBJECT TO
MODIFICATION AT THE MEETING

2. ROLL CALL (Introduce Commission members, explain quorum and requirements
for taking legal action.)

3. CALL TO THE PUBLIC (Opportunity for members of the public to speak on any item
not already on the agenda).

4. APPROVAL OF PREVIOUS MONTH’S MINUTES

5. NEW BUSINESS
Item 1 — (Page 1) Introduce docket and advise public who the applicants are.

PUBLIC HEARING, DOCKET SU-08-10A (Walnut Gulch) — This item was a request to
modify an approved Special Use Permit for a private airstrip. The Applicant had asked
to have the modification request tabled until a time certain (February 8, 2012). In
January, the Applicant informed staff of his intent to withdraw the request. As this item
was scheduled for Commission action at the February 8, 2012 meeting, staff
recommends the Commission remove the item from the table and allow the application

to be withdrawn.



Item 2 — (Page 2) Introduce docket and advise public who the applicants are.

DOCKET S-11-01 (King’s Ranch at Coronado Waiver Request) - This is a request
from K Ranch, LLC, the Owner of the Kings Ranch at Coronado Subdivision, for a
Waiver from Section 603.03 of the Subdivision Regulations.

ANNOUNCE ACTION TAKEN (If the Commission makes a recommendation, the docket will be
heard at a future Board of Supervisors meeting at the same location as the Commission

meeting).
Item 3 — (Page 3) Introduce docket and advise public who the applicants are.

PUBLIC HEARING, DOCKET R-11-08 (Bylaws and Ordinance): The Commission will
continue to review, update, and suggest revisions to the Bylaws and Rules of
Procedures for County Planning and Zoning Commission, Cochise County, Arizona.
The Commission will also review and may possibly make recommendations to the
Board of Supervisors to update the County Planning Commission Ordinance, dated

November 20, 1969.

ANNOUNCE ACTION TAKEN (If the Commission makes a recommendation, the docket will be
heard at a future Board of Supervisors meeting at the same location as the Commission

meeting).

6. PLANNING DIRECTOR'S REPORT, INCLUDING PENDING, RECENT AND
FUTURE AGENDA ITEMS

7. PENDING AND RECENT MATTERS

A) FUTURE AGENDA ITEMS/DOCKETS
B) BOARD OF SUPERVISORS' ACTIONS

8. CALL TO COMMISSIONERS ON RECENT MATTERS

9. ADJOURNMENT

Pursuant to the Americans with Disabilities Act (ADA), Cochise County does not, by
reason of a disability, exclude from participation in or deny benefits or services,
programs or activities or discriminate against any qualified person with a disability.
Inquiries regarding compliance with ADA provisions, accessibility or accommodations
can be directed to Chris Mullinax, Safety/Loss Control Analyst at (520) 432-8720, FAX
(520) 432-9716, TDD (520) 432-8360, 1415 Melody Lane, Building F, Bisbee, Arizona
85603.



COCHISE COUNTY PLANNING & ZONING COMMISSION

DRAFT MINUTES
January 11, 2012

The regular meeting of the Cochise County Planning & Zoning Commission was called to order at 4:00 p.m.
by Chair Lynch at the Cochise County Complex, 1415 Melody Lane Building G, Bisbee, Arizona in the
Board of Supervisors Board Room.

ROLL CALL

Chair Lynch noted the presence of a quorum. He instructed the Commissioners to identify themselves and
their respective Districts.

1. Present: Mr. Martzke, Mr. Chair Lynch, Mr. Bemis, Ms. Edie, Mr. Montafio
2. Absent/Excused: Mr. Abrams, Mr. Brauchla

APPROVAL OF PREVIOUS MONTH’S MINUTES

Mr. Martzke moved to approve the minutes as written. Mr. Bemis seconded the motion and it passed
unanimously. Mr. Martzke, Chair Lynch, Mr. Bemis and Ms. Edie voted to approve the minutes. Mr.
Montafio abstained.

Motion: Approve the minutes of the December 14, 2011 meeting.
Action: Approve Moved by: Mr. Martzke, Seconded by: Mr. Bemis

Vote: Motion passed (Summary: Yes =4, No =0, Abstain = 1)
Yes: Mr. Martzke, Chair, Mr. Bemis, Ms. Edie

No: 0

Abstain: Mr. Montafio

CALL TO THE PUBLIC

Chair Lynch opened the “Call to the Public”

Jack Cooke spoke about various matters.

Chair Lynch closed the “Call to the Public”

NEW BUSINESS

Election of Chairman and Vice-Chairman for 2012



Chair Lynch began the annual election for Officers by opening nominations for Chair.

Mr. Bemis nominated Chair Lynch for Chair, Ms. Edie seconded the nomination. There being no other
nominations, Mr. Martzke moved to close the nominations. Mr. Bemis seconded. The vote was called and
was unanimous. Mr. Martzke, Chair Lynch, Mr. Bemis, Ms. Edie, and Mr. Montafio voted to approve
closing the 2012 nominations for Chair.

Motion: Motioned to close the 2012 nominations for Chair of the Planning & Zoning Commission.
Action: Approve Moved by: Mr. Bemis, Seconded by: Ms. Edie

Vote: Motion passed unanimously (Summary: Yes =35, No =0, Abstain =0)

Yes: Mr. Martzke, Chair Lynch, Mr. Bemis, Ms. Edie, Mr. Montafio

No: 0

Abstain: 0

Nominations were opened for Vice Chair. Mr. Bemis nominated Mr. Martzke for Vice Chair, Chair Lynch
seconded the nomination. There being no other nominations, Ms. Edie moved to close the nominations. Mr.
Montafio seconded. The vote was called and was unanimous. Mr. Martzke, Chair Lynch, Mr. Bemis, Ms.
Edie, and Mr. Montafio voted to close the 2012 nominations for Vice Chair.

Motion: Motion to close the 2012 nominations for Vice Chair of the Planning & Zoning Commission.
Action: Approve Moved by: Ms. Edie, Seconded by: Mr. Montafio

Vote: Motion passed unanimously (Summary: Yes =5, No = 0, Abstain = 0)

Yes: Mr. Martzke, Chair Lynch, Mr. Bemis, Ms. Edie, Mr. Montafio

No: 0

Abstain: 0

Chair Lynch proposed to vote on the nominated slate since there are only two nominees, one for each
position. Chair Lynch made the motion to approve the slate as nominated. The vote was called and was

unanimous.

Motion: Approve the slate as nominated, Mr. Lynch as Chair and Mr. Martzke as Vice Chair.
Action: Approve Moved by: Chair Lynch

Vote: Motion passed unanimously (Summary: Yes =5, No = 0, Abstain = 0)

Yes: Mr. Martzke, Chair Lynch, Mr. Bemis, Ms. Edie, Mr. Montafio

No: 0
Abstain: 0

Chair Lynch closed the 2012 Planning and Zoning elections.

PUBLIC HEARING, DOCKET SU-11-15 (Turquoise Valley): Senior Planner Keith Dennis presented this
request for a special use permit to legitimize an existing utility pole with attached WI-FI equipment to facilitate
wireless internet service for the Turquoise Valley Golf Course and RV Park. He explained that the pole was
installed without a permit, which created a zoning violation that the Applicant wants to correct with this
request. Mr. Dennis showed the Commission pictures of the pole and its location. He then presented
modifications needed for this wireless communications tower to meet minimum site development standards.
They included a waiver from the required minimum setback, which is equal to the height of the tower; the
Applicant requested a zero-foot setback. Mr. Dennis stated the light on the pole is only used for special
circumstances, such as occasional night events and for maintenance purposes. The Applicant also requested a
waiver of the screening requirement. Mr. Dennis indicated that Staff supports all requested modifications. Mr.



Dennis presented the factors in favor of approval including conformity with the Naco Community Plan and the
General Business District purpose statements. Mr. Dennis noted that the request complies with six of the
Special Use factors, with the conditions and modifications as recommended by Staff. The Turquoise Valley
Golf Course’s position as a pillar of the economy for the area, and the suggestion that the wireless
communications tower will add value to the business and customers, was cited by Mr. Dennis as the second
factor in favor of approval. He stated that the single factor against approval is that the tower was constructed
without a permit and is in violation of the Zoning Regulations. Mr. Dennis completed his presentation and
asked if the Commission had any questions.

Mr. Bemis asked if the pole fell would there be damage to any of the buildings in the vicinity. Mr. Dennis said
it would not damage any buildings, but possibly a car. He also stated that the old San Pedro Railroad right-of-
way was on the south side of this tower and it was wider than 65°.

Chair Lynch asked when the pole was placed. Mr. Dennis stated that it was installed in the fall of 2011,

Chair Lynch asked the Applicant to speak.

Mr. Milt Jensen from TransWorld Network Corporation spoke on behalf of Turquoise Valley Golf Course. He
stated that he had researched the project before installing it, and they did not find any requirements for the pole.

Chair Lynch opened the meeting to the public. There being no one who wished to speak, he closed the public
hearing.

Chair Lynch opened this item for Commission discussion. There being no comments, he closed the discussion.

Chair Lynch asked for Staff’s recommendation. Mr. Dennis recommended conditional approval, and stated
that all conditions are standard conditions that apply to all Special Uses. He also reminded the Commission of
the requested modifications.

Mr. Martzke motioned to approve the docket with the conditions indicated by Staff. Ms. Edie seconded the
motion. The motion passed unanimously.

Motion: Approve with conditions

Action: Approve Moved by: Mr. Martzke Seconded by: Ms. Edie
Vote: Motion passed unanimously (Summary: Yes =5, No =0, Abstain = 0)
Yes: 5

No: 0

Abstain: 0

PUBLIC HEARING, DOCKET Z-11-02 (Zerkle): As the Applicant was not present in the audience, Staff
recommended the docket be postponed to a later position on the agenda. Chair Lynch agreed.

PUBLIC HEARING, DOCKET SU-11-13 (Rainbow Solar Energy): Interim Planning Manager Beverly
Wilson informed the Commission that the Applicant (Josh Fields of Rainbow Solar Energy, LLC) was on the
telephone from Santa Monica, California, and confirmed that he could be heard by all present. She then
presented this Application for a Special Use Permit to construct a solar power plant west of Douglas, just
northeast of the Cochise College Campus. She stated the Applicant has an option to purchase a 320.79 acre
portion of a larger parcel, for this use. The Applicant plans to improve the access road from North Central
Highway to the site with gravel, as required by the Zoning Regulations. Ms. Wilson showed a simplified
version of how the photovoltaic solar system would function. She said there were two letters of support
received for the Special Use from Rainbows End Ranch and Cochise Community College. One letter of



protest was received from the only adjoining neighbor, Ms. Carol Riggs. Ms. Wilson stated the Applicant did
communicate with the opposing neighbor, and has offered another 50’ setback adjacent to her property line.

Ms. Wilson indicated Staff recommended site development standards modifications which included waiving
the required maximum site coverage of 25%, as the majority of the site will be covered with solar panels, and
waiving the requirement for defined parking and a definable driveway entry and exit because the Applicant
stated they will apply gravel to all surfaces. Ms. Wilson presented seven factors in favor of approving this
Special Use Permit. Ms. Wilson stated that the two factors against approval included the lack of Interconnect
or Power Purchase Agreements at this time, and that one letter of protest was received at the time the Staff
memo was distributed. She completed her presentation and asked if there were any questions.

Chair Lynch asked about the second letter of protest given to the Commission. Ms. Wilson stated it had been
delivered just prior to the meeting.

Mr. Bemis asked about the hookup with APS, and why the Applicant applied for Special Use authorization in
advance of the permit issuance from the State. Ms. Wilson deferred the question to the Applicant.

Chair Lynch asked for the Applicant’s statement.

Mr. Josh Fields, representing Rainbow Solar Energy via telephone, introduced Mr. David Bohn from Kinetix
and presented an overview of the parent company, SolarReserve, and the nature of the Special Use request.
Mr. Fields stated this project is viable, and cost effective. He said Interconnect and Power Purchase
agreements with Arizona Public Service (APS) will be signed later this year after completing the final study.
David Bohn of Kinetix than gave a presentation on this specific project. He explained the benefits of the solar
project which include reduced fossil fuel use and emissions; little water usage; and the jobs and tax revenue
which would be generated. Mr. Bohn also stated that it would not visually impair viewsheds or compromise

dark night skies.

Chair Lynch then opened the meeting to the Public, and asked for comment in favor of this Special Use project.

Ms. Smith stated from the audience she supported the project.

Mr. Kevin Butler, Vice President of Administration of Cochise College, spoke on behalf of the project. Mr.
Butler stated Cochise College believes the project will benefit the College’s future curriculum and training
curriculum to place individuals in renewable energy jobs. He said there were concerns for the pilot training
program as the solar project location is diagonal from the airport runway. He asked the developers to work
with the College in resolving these issues. Mr. Butler stated aviation and PV can coexist. He said after
discussing the project with instructors and directors, the College is confident the facility can be developed
without creating safety concerns for the College and its flight program.

Chair Lynch then opened the meeting for public comment against the project.

Ms. Madeline Carol Riggs, the neighbor adjacent to the east side of the project spoke against the project. Ms.
Riggs asked Mr. Fields if there will be any Federal funding or tax credits. Mr. Fields commented yes. She
asked him if there will there be a NEPA report on the environmental study. Mr. Fields commented it will not
be done since it is not needed. Ms. Riggs commented she believed it is required and asked if Mr. Fields would
keep her on the mailing list for this report. Ms. Riggs stated her water flow will be affected by what has been
proposed and it will also flood the other neighbor. Ms. Riggs asked Staff about other solar plants. Staff
responded no other permits have been issued. Ms. Riggs stated the County Assessor told her that her property
value would be diminished eventually after this power plant was built. Ms. Riggs said the land is also not flat
from her viewpoint and the wildlife in this area may be affected.



Mr. Noble spoke against this Special Use docket. He presented large diagrams which he used to demonstrate
that the water flow will be altered by the drainage and grading plan, as provided. He asserted that the detention
basin will not be sufficient to contain the water and it will subsequently flood his property.

Chair Lynch offered Mr. Bohn the opportunity to rebut. Mr. Bohn addressed Ms. Riggs’ and Mr. Noble’s
concerns about water flows. He stated that the intent of the design is to retain all drainage generated from the
new construction on site, while historical flows will be allowed to continue. Mr. Bohn addressed Ms. Riggs’
concern with the location of the new solar plant to her property, and discussed adjusting the site plan so she can
have more space. Mr. Bohn stated that when dealing with endangered species, the protocol and surveys
required by the State to meet the environmental standards will be met.

Chair Lynch asked Mr. Bohn if the 320 acres will be graded. Mr. Bohn said there is no intent to grade the
entire site. Chair Lynch asked Mr. Bohn about the drainage plan. Mr. Bohn said pre-analysis was done on
existing conditions and flow. Post-analysis was completed to determine the volume of storm water historically
generated from a solar plant; the difference from post-construction minus the volume of pre-construction is the
volume of stormwater for which adequate detention must be provided.

Chair Lynch asked Staff about the drainage concerns raised. Carlos De La Torre, Director of Community
Development, stated that the docket is a land use issue but in terms of flood control, the requirements condition
the Applicant to meter the water, and retention and discharge must be based on historical flow by State statute.
He stated the review of the Applicant’s plan for drainage and hydrology is done during the commercial
permitting processing.

Mr. Martzke questioned the Applicant on relocation of water with drainpipes on each solar panel to redistribute
it somewhere else on the site.

Mr. Bohn responded that would be a question for the solar panel designers.

Mr. Bemis asked the Applicant if the road shown on the design was berms. Mr. Bohn answered no. Mr. Bohn
stated the design was a schematic, and that the analysis hasn’t been completed. However, accommodations for
Ms. Riggs can be made for the historical flow onto her property. Mr. Bohn reiterated they will maintain the

historical flow.
Chair Lynch closed the public hearing and asked for the Director’s recommendations.

Ms. Wilson then presented Staff’s recommendation for conditional approval. The first condition of approval is
the standard condition for a Special Use, with the exception that the Applicant is allowed to apply for a
building use permit within one year of approval; typically a shorter time is required. This will allow the
Applicant adequate time to complete the application process with Arizona Public Service. The second
condition requires completion of a joint permit application which must include a revised site plan conforming
to all site development standards, including meeting all requirements including any State and Federal
requirements. Ms. Wilson said the third condition requires any proposed changes to the approved Special Use,
particularly in the type of solar energy power plant technology used, will require review by the Planning
Department, and may require another public hearing with the Commission. The final condition requires the
Applicant to obtain a legal means of access prior to permit issuance.

Mr. Martzke asked if a condition can be placed requiring adjoining property owners’ approval of the
Floodplain report. Mr. De La Torre stated that the County has substantial Flood regulations and State
regulations which address those concerns. He said the County understands the concerns of the public.



Mr. Martzke asked if there is sufficient Staff to adequately review the drainage and grading plans. Mr. De La
Torre replied yes.

Mr. Bemis asked about Ms. Riggs’ statement that property values would be reduced. Chair Lynch commented
that technical issues are addressed with additional permitting processes. Mr. Lynch said assessing the value of
property at this time 1s difficult.

Mr. Noble requested notification on Floodplain changes during the permitting process.
Ms. Smith said she would like to donate land to the Applicant for this use within the same area.
Ms. Edie stated that she doesn’t believe that people can control nature.

Mr. Martzke made a motion to recommend approval with conditions. Mr. Bemis seconded. Chair Lynch asked
for discussion amongst the Commissioners.

Mr. Bemis stated that he is opposed. His trepidation is due to a lack of communication between land owners,
and he would have liked better engineering before it was presented to the Commission. He stated his concern
about property values which the Cochise County Assessor, Mr. Leiendecker, has acknowledged. He asked if
projects brought before the Commission could contain better detailed plans and engineering on water flow.

Ms. Wilson stated Mr. Leiendecker said the value of the property may drop, depending on what kind of
development it is, not that the value of the property would assuredly drop with this project.

Mr. Martzke commented on the overall sentiment expressed over the years that property values are reduced
because of development. He indicated that long-term values do not seem to be affected as far as he was aware

after his many years of experience on the Commission.
Ms. Edie said that the solar projects she was aware of graded the land to accommodate solar panels.

Chair Lynch stated the Commission’s role is to look at land use in the context of social impacts. Chair Lynch
said there are organizations in place to deal with water flow, hydrology, and flood plain, and that this project
has not worked through these review processes yet.

Chair Lynch called for the vote, Mr. Martzke, Chair Lynch and Mr. Montafio were in favor, Ms. Edie and Mr.
Bemis were opposed. The motion to approve passed.

Motion: Approve with conditions and modifications

Action: Approve Moved by: Mr. Martzke Seconded by: Mr. Bemis
Vote: Motion passed (Summary: Yes =3, No =2, Abstain = 0)

Yes: 3

No: 2

Abstain: 0

PUBLIC HEARING, DOCKET SU-11-14 (Enriquez): Mr. Dennis presented the request to upgrade an
existing Residential Care Home to a Residential Care Institution. Mr. Dennis said that the current Zoning
Regulations requires, with the addition of a seventh resident, a Special Use Permit for a Residential Care
Institution. Mr. Dennis said there is no new proposed construction; however, if the Special Use Permit is
approved, nonresidential site development standards will apply. Mr. Dennis commented on site plan
requirements, parking requirements and a commercial apron attaching the driveway to Golf Links Road, a

County-maintained road.



Mr. Dennis also presented modifications to site development standards as requested by the Applicant for
landscaping, screening, driveway standards and width. Mr. Dennis also presented the requested modification

for parking.

Mr. Dennis said Staff supports the modifications as requested, and presented the factors in favor of approval,
which included additional capacity for elderly residents, the residential and low-impact nature of the use, and
the two letters of support received for the project. One neighbor expressed opposition; this was the lone factor
against approval. Mr. Dennis concluded his presentation and asked if the Commission had any questions.

Ms. Edie asked why County Regulations on occupancy differs from State Regulations. Mr. Dennis said the
County mirrored the land use threshold to Building Code requirements, as opposed to State requirements.

Chair Lynch asked for the Applicant’s statement - Ms. Smith spoke for Rosa Enriquez, the Applicant, and
requested the Commissioners approve this Docket. Ms. Smith said there is a lack of residential care homes in
Douglas, and adding one additional space would allow this residential care home to be a more viable business

so she could continue living there.

Chair Lynch opened the public hearing. There being no one who wished to speak, he closed the public hearing.
Chair Lynch asked the Commission for discussion, there being none, he asked for Staff’s recommendation.

Mr. Dennis recommended conditional approval and presented the conditions, including requiring the Applicant
to provide an updated site plan, and applying for and obtaining an approved permit within 18 months. In
addition, the Applicant will be required to provide a commercial apron and obtain a right-of-way permit. Staff
supports the modification requests as proposed.

Mr. Martzke motioned to approve the request with conditions and modifications as requested by the Applicant.
Ms. Edie seconded the motion. The motion passed unanimously.

Motion: Approve with conditions

Action: Approve Moved by: Mr. Martzke Seconded by: Ms. Edie
Vote: Motion passed unanimously (Summary: Yes =5, No =0, Abstain = 0)
Yes: 5

No: 0

Abstain: 0

PUBLIC HEARING, DOCKET Z-11-02 (Zerkle): Mr. Dennis began by asking if the Applicant was in the
audience. No one responded, so he began his presentation. This application was submitted as the result of a
violation because a home was built without a permit. The Applicant does not want building code inspections,
but could not qualify for the County Owner-Builder Amendment as his parcels are zoned TR-36. Mr. Zerkle
has two of the seven parcels, and additional family members joined this request for down-zoning. Mr. Dennis
said the parcels are in a rural arca of the County. He explained that the two letters of support that were received
represent 55 neighboring parcels. He explained that the request complies with seven of the eight applicable
zoning evaluation factors, and indicated that two letters of support were received. Mr. Dennis indicated that
the factors against approval included the current violation of construction without a permit, and the Applicant’s
desire to opt-out of building inspections. Mr. Dennis said if the Commission votes to send a recommendation
of approval to the Board of Supervisors, it will be a consent item on their January 24, 2012 agenda.

Mr. Martzke commented on the history of Planning & Zoning and how lots in decade-old subdivisions were
zoned.



Chair Lynch opened and closed the public hearing, as there were no speakers.

Mr. Dennis said Staff recommends conditional approval, and that the Applicant is responsible for any other
licenses or permits.

Mr. Martzke moved to forward the docket to the Board of Supervisors with a recommendation of conditional
approval. Mr. Bemis seconded. The motion passed unanimously.

Motion: Recommend conditional approval to the Board.

Action: Approve Moved by Mr. Martzke Seconded by Mr. Bemis
Vote: Motion passed (Summary: Yes =5, No = 0, Abstain = 0)

Yes: 5

No: 0

Abstain: 0

PUBLIC HEARING, DOCKET R-11-09 (Legal Non-Conformance): Interim Planning Director Michael
Turisk presented the proposed amendments for legal non-conforming uses which include land use, lots,
parcels or structures which lawfully existed prior to July 1, 1975. Mr. Turisk said Staff is proposing two
amendments to Article 20 to make it easier for property owners to demonstrate or provide Staff with
evidence of a pre-existing use. The first is that evidence must be submitted that the use existed at least ten
years prior to the date of the determination of nonconforming use, and second, extending the time of
discontinuance of use from 12 months to 36 months.

There were no questions from the Commission.
Chair Lynch opened the Public Hearing.

Mr. Cooke commented on the historical aspects of the time period before January 1, 1975.

Chair Lynch closed the public hearing.

Mr. Turisk stated that Staff recommends the Planning and Zoning Commission forward the docket to the
Board of Supervisors with a recommendation of approval. All of the proposed Regulation changes approved
by the Commission will be heard on February 14, 2012 by the Board of Supervisors.

Mr. Bemis made the motion to forward Docket R-11-09 with a recommendation of approval to the Board of
Supervisors. Mr. Martzke seconded the motion. The motion passed unanimously with Mr. Martzke, Chair
Lynch, Mr. Bemis, Ms. Edie and Mr. Montafio voting for approval.

Motion: Forward a recommendation of approval to the Board of Supervisors.
Action: Approve Moved by Mr. Bemis Seconded by Mr. Martzke
Vote: Motion passed (Summary: Yes =5, No =0, Abstain = 0)

Yes: 5No: 0

Abstain: 0

PUBLIC HEARING, DOCKET R-11-08 (Bylaws and Ordinance): The Commission continues to review,
update, and suggest revisions to the Bylaws and Rules of Procedures for County Planning and Zoning
Commission, Cochise County, Arizona. The Commission will also review and may possibly make
recommendations to the Board of Supervisors to update the County Planning Commission Ordinance, dated

November 20, 1969.




Chair Lynch requested that the Commissioners submit final comments to him on changes to the proposed
language of the Bylaws and Ordinances. He requested that Staff put together a clean copy for the next
meeting. Mr. Martzke suggested removing terms of less than two or three years, since all are now appointed
for four-year terms, and changing the words “first meeting” on page 119 of Packet to “first meeting of the
year”. Mr. Martzke pointed out several sections that should be rewritten. Chair Lynch indicated that those

sections were rewritten.
Chair Lynch closed the discussion and directed Staff to prepare a clean copy for discussion in February.

PLANNING DIRECTOR'S REPORT, INCLUDING PENDING, RECENT AND FUTURE AGENDA
ITEMS

Mr. Turisk reported that the Board of Supervisors approved a three-year extension of the Copper Sky
rezoning and Master Development Plan. Mr. Turisk also stated the Dockets for February’s meeting will be a
rezoning, removal of the tabled Walnut Gulch airstrip, a recommendation to the Commission for a requested
waiver for the King’s Ranch at Coronado subdivision plat, and a possible amendment to the Zoning
Regulations. He stated that a possible work session may be held with Mark Apel from the University of
Arizona’s Cooperative Extension regarding their Renewable Energy Opportunity Analysis for solar
facilities.

CALL TO COMMISSIONERS ON RECENT MATTERS

Mr. Martzke motioned to adjourn the meeting. Mr. Bemis seconded the motion. The motion passed
unanimously. Mr. Martzke, Chair Lynch, Mr. Bemis, Ms. Edie and Mr. Montafio all voted to adjourn.

ADJOURNMENT -- 6:36p.m.

Pursuant to the Americans with Disabilities Act (ADA), Cochise County does not, by reason of a disability,
exclude from participation in or deny benefits or services, programs or activities or discriminate against any
qualified person with a disability. Inquiries regarding compliance with ADA provisions, accessibility or
accommodations can be directed to Chris Mullinax, Safety/Loss Control Analyst at (520) 432-9720, FAX
(520) 432-9716, TDD (520) 432-8360, 1415 Melody Lane, Building F, Bisbee, Arizona 85603.
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COMMUNITY DEVELOPMENT DEPARTMENT
Planning, Zoning and Building Safety

1415 Melody Lane, Bisbee, Arizona 85603 (520) 432-9240
Fax 432-9278

Carlos De La Torre, P.E., Director

MEMORANDUM
TO: Cochise County Planning and Zoning Commission
FROM: Keith Dennis, Senior Planner f R %Y ”\

For: Michael Turisk, Interim anmng Director @
SUBJECT: Docket SU-08-10A (Walnut Gulch Holdings, LLC)
DATE: January 30, 2012, for the February 8, 2012 Meeting

WITHDRAWAL BY APPLICANT

The Applicant, Walnut Gulch Holdings, LLC, has withdrawn their request for a Special Use
Modification to Docket SU-08-10.

This item was scheduled to be heard at the November 2011 meeting, but prior to the hearing the
Applicant asked the Commission to table the Docket until the February 8, 2012 meeting.

The reason for the request to table the Docket was that, during the comment and analysis phases of
the request, Fort Huachuca, Libby Army Airfield, and the Federal Aviation Administration all
expressed concern about the resulting increase in air traffic through restricted, heavily-trafficked
airspace. The Applicant met with Fort Huachuca staff in December 2011 to attempt to reach a
compromise.

After meeting with Fort Huachuca staff, the Applicant informed staff of their intention to withdraw
their request. Staff supports the withdrawal request.



COMMUNITY DEVELOPMENT DEPARTMENT

Planning, Zoning and Building Safety (520) 432-9240
1415 Melody Lane, Bisbee, Arizona 85603 Fax 432-9278

Carlos A. De La Torre, P.E., Director

MEMORANDUM
IO Planning and Zoning Commission
FROM: Beverly Wilson, Interim Planning Manager\ﬁ
FOR: Michael Turisk, Interim Planning Director @

SUBJECT:  Kings Ranch at Coronado Request for Waiver
Docket S-11-01 (Kings Ranch at Coronado)

DATE: January 30, 2012 for the February 8, 2012 Meeting

I. NATURE OF THE REQUEST

This is a request from the Owners of the Kings Ranch at Coronado Subdivision, formerly known as
Kinjockity Ranch. They are requesting a waiver from the density bonus allowed for development
under the Residential Conservation Subdivision Option of the Cochise County Subdivision
Regulations. The Subdivision Regulations allow waivers from the Regulations in unique situations.
Section 207 reads as follows:

“The Board of Supervisors may approve, disapprove, or conditionally approve waivers to
the terms of these regulations so long as they are not contrary to the public interest, and
where due to unique conditions, a literal enforcement of the provisions and requirements of
the Subdivision Regulations would result in undue hardship.

This waiver is being presented to the Planning and Zoning Commission, per Section 207 of the
Subdivision Regulations which states in item B:

“The Commission shall provide a recommendation to the Board of Supervisors on all
P
waivers.”

The Amended Final Plat is scheduled to be presented to the Board of Supervisors for their approval,
at the February 14, 2012 meeting.

The Residential Conservation option for subdividing land is found in Article 6 of the Subdivision
Regulations. Section 603.02 defines the specific conditions in which density bonuses are granted to
Developers who can meet the following conditions: 50% of the site must be set aside as a
Conservation area; the proposed subdivision must comply with the design and improvement
requirements of the Subdivision Regulations; and the individual lots must conform to requirements
for sewage disposal, water distribution systems, and fire protection as described in the subdivision
regulations. The regulations allow a density bonus of 34% to 50%, depending upon the level of
improvements offered by the Developer.
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The proposed Kings Ranch at Coronado Amended Plat will meet the condition to set aside 50% of
the site as Conservation Area. There are 840.26 platted acres, of which 429.94 acres are included in
the Conservation Area. This equals 51.17% of the total subdivision being set aside, which fulfills
the requirement to qualify for a density bonus. This land will continue to be held as a Conservation
Easement by the Arizona Conservation Easement Stewards, Inc., as described in attachment A.

While the history of this Subdivision follows, the current economic conditions resulted in a change
of ownership through a foreclosure action during late 2010 and early 2011. K Ranch, LLC is the
new Owner of the property and has been working with the Department to amend the Final Plat and
to replace the Assurance Agreement to reflect this change in ownership. The Owner has presented
several options for the ongoing development of this parcel, due to the current economic conditions.
They have proposed a new business plan for this project to include changing the streets from private
to public, removing the planned gates for the community, and creating a denser development.
Discussion included the potential for Cochise County to establish a stormwater recharge system
within this development.

Those discussions have led to a proposed amended plat which will dedicate 4.14 acres to Cochise
County for this recharge effort. An additional 3.6 acres will be recorded on the plat as a 30" wide
easement along the entire east boundary of the parcel for a total of 7.74 acres. The Owner has also
agreed to allow the County to use three additional lots in the design (a total of approximately 3.13
acres) for potential recharge sites. County Staff is recommending that in exchange, a waiver be
granted to allow an additional 22 lots on this plat, which includes the 3 lots that will be set aside for
future recharge use by Cochise County. Allowing 19 additional lots would equate to a density
bonus of 42%, a net increase of 8% above the 34% allowed under the Subdivision Regulations,
while increasing the open space requirement to 51.17%.

Per the Subdivision regulations, lot sizes in a conservation subdivision may be smaller than
otherwise allowed in a given Zoning District, provided all the previously-mentioned
requirements are met. If this parcel was platted under the Conventional subdivision rules, each lot
would remain at a minimum 4.0 acres, and the maximum number of lots would depend upon how
many acres are used for the roads, public utility easements, and sidewalks, if required. The lot sizes
of the current recorded plat for Kings Ranch Estates vary from 0.86 to 6.74 acres, which will not
change in the proposed amended plat. It is important to note that the all of the 19 newly created lots
will be a minimum of 1.0 acre to a maximum of 2.97 acres.

II. HISTORY OF THE PROJECT

As state previously, the Kings Ranch Subdivision site consists of 840.72 acres and is located on
the northeast side of Highway 92, north and west of the Valley View School in Palominas. In
2006, this subdivision was the first Conservation Subdivision filed in Cochise County. The
developer used the Conservation Subdivision option to set aside 426.13 acres (50.69%) of open
space. The parcel is zoned RU-4 and is currently platted with 281 lots ranging in size from 0.86-
acres to over 6.5 acres. The subdivision was planned to be gated with private roads to be
maintained by a Homeowners Association. A third party (ACES) was given the Conservation
easement and it was recorded as Fee #060519938. This easement is meant to protect the scenic
enjoyment and relatively natural habitat of wildlife and plants on the site. This open space is an
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important wildlife corridor which connects the Huachuca Mountain Range to the San Pedro
River Basin. Additionally, the topography of this site is ideal for stormwater recharge.

The former Kinjockity Ranch subdivision Final Plat was approved by the Board of Supervisors on
May 11, 2006 and recorded on May 24, 2006 in Book 15 of Plats, Pages 57 — 57Q. On May 3,
2007, a revised Final Plat was recorded in Book 15 of Plats, Pages 76 — 76K; with a second revised
Final Plat recorded on May 29, 2007 and recorded in Book 15 of Plats, pages 78 — 78K. On March
17, 2008, a Substitute Assurance Agreement was filed reflecting the purchase of Kinjockity Ranch
by the Kinjockity Ranch Limited Liability Corporation, represented by Kenneth Komenda.

On December 11, 2009, a third revised Final Plat was recorded in Book 16 of Plats, pages 6-6K.
This revised plat formally changed the name of the subdivision to Kings Ranch Estates and also
reconfigured and corrected various lots, roadways, conservation areas, easements, and tracts.

The improvements specified by the Assurances were completed for 97 of the lots, which were
released by Cochise County on June 5, 2007. These improvements included installation of the
private roads, underground utilities, and substantial off-site mitigation to South Highway 92
including turn lanes and deceleration lanes at both entrances.

On June 29, 2010, a notice of foreclosure was recorded and the property sold on September 30,
2010 to K Ranch, LLC. An amended subdivision final plat was submitted on January 20, 2012,
changing the name to Kings Ranch at Coronado.

The revised plan reflects the construction of proposed stormwater recharge easements and
additional lots dedicated to Cochise County.

Recently, the Cochise County Community Development Department was awarded a $1,693,265.00
grant to design, construct and monitor the performance of a stormwater recharge system. The grant
will be used to develop a pilot recharge project in the unincorporated County area in the Upper San
Pedro watershed in an effort to capture and recharge excess storm water runoff. Development, even
at a rural scale, creates increased runoff due to increased impervious surfaces: roofs, roads, and
cleared areas. This project will analyze and design facilities meant to capture this excess runoff
(which creates flooding problems downstream) and recharge it for the benefit of the aquifer and/or
the San Pedro River. The County identified an area in Palominas that was close to the San Pedro
River, already suffering from flooding problems, and included a newly developing area in the upper
watershed. These factors made the area a good candidate for the location of the pilot project. K
Ranch, LLC, the current owner of the Kings Ranch Estates Subdivision, is that developing area in
the upper watershed. They have worked closely with County staff to cooperate in the grant project
and to identify potential stormwater recharge sites on the subdivision property. This partnership is
crucial to the success of the grant and the new owners have been very cooperative and enthusiastic
about participating and assisting County with this project.

In addition, this amended plat also proposes to remove the gates of the community and dedicate
the roadways to the public. The Cochise County Highway Department is working with the
Applicant’s Engineers to accept the existing roadways into the County highway system. The
future roads will be built under County supervision, as with any subdivision in Cochise County
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that intends to dedicate roadways to the public. The historic ranch building will be maintained
while all other lots are designated for single family homes.

III. SUMMARY AND RECOMMENDED MOTION
K Ranch, LLC, is offering a unique opportunity at the Kings Ranch at Coronado Subdivision for
Cochise County with this Pilot project of storm water recharge. The issues surrounding the San
Pedro River Basin and Fort Huachuca, the County’s largest economic generator are well
documented. The Walton Foundation, through this grant, has enabled the County to become an
~active participant in the vital efforts of the greater community to promote groundwater preservation
through this stormwater recharge effort. Section 207 of the Subdivision Regulations allows the
Commission to approve a waiver to the Regulations provided that such is “not contrary to the Public
interest.” In this case, Staff’s position is that, far from being contrary, the Public interest would be
well-served, even with the 19 additional lots, if the Commission allows the variance as requested.

Staff recommends that the Commission forward to the Board of Supervisors a recommendation of
approval for this waiver request to allow a larger density bonus for the Kings Ranch at Coronado
Subdivision with a net change of 19 additional lots, no new lot to be smaller than 1.0 acre in size.

Sample Motion: "Mr. Chairman, I recommend approval of a Variance to the Cochise County
Subdivision Regulations Density Bonus requirements to allow a 42% density bonus for the Kings
Ranch at Coronado Subdivision, as recommended by Staff, with the factors in favor of approval
constituting findings of fact.”

IV. ATTACHMENTS:
A. Conservation Easement and Management Plan

B. Proposed Amended Plat
C. Letter of Support from ACES, dated 1.30.12
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AMENDED AND RESTATED
CONSERVATION EASEMENT AGREEMENT
AND MANAGEMENT PLAN

Title Security Agency, Inc., an Arizona corporation, as Trustee of Trust #1070 as
Trustee only, as successor Grantor and Arizona Conservation Easement Stewards,
Inc., an Arizona non-profit corporation, whose address is 4568 E. Camp Lowell, Tucson,
AZ 85712 (“Grantee”) as allowed Paragraph 19(J) of the Conservation Easement do
hereby, amend and restate the Conservation Easement previously recorded on May 24,
2006 as Fee Number 060519938, in the Office of the Cochise County Recorder Cochise
County ("Original Conservation Easement") and that this Amended and Restated
Conservation Easement and Management Plan supersede and does replace the
Original Conservation Easement.

It is intended that the definitions, intent, meaning and purpose of this
Conservation Easement be identical to the Original Conservation Easement except as
expressly amended herein.

BACKGROUND, HISTORY AND INTENT:

1. The Plat of this Subdivision was originally filed as Kinjockity Ranch on
May 24, 2006 in Book 15 of Plats at pages 57 - 57-Q.

2. Subsequently, the Plat was amended on May 3, 2007 in Book 15 of Plat at
Pages 76 to 76K.

3 The Plat was again amended on May 29, 2007 in Book 15 of Plats Pages
78 - 78K.

4. The Plat is now being amended to reconfigure Wilderness Drive, E. Bull
Roper Circle, E. Bunkhouse Court, Lots, Common Areas & Conservation Areas
adjacent of said Streets.

5. The Amended Final Plat also adds Slope & Public Utility Easements as
shown on the Amended Plat and changes the Subdivision name to Kings Ranch
Estates, Lots 1 to 281, inclusive, and Common Area "A" and Common Area "B".

6.  The intent of the Grantee and Grantor is to amend and restate the
Conservation Easement previously recorded on May 24, 2006 as Fee Number
060519938, in the Office of the Cochise County Recorder Cochise County ("Original
Conservation Easement") and that this Amended and Restated Conservation Easement
supersede and replace the Original Conservation Easement. [t is intended that the
definitions, intent, meaning and purpose of this Conservation Easement be identical to
the Original Conservation Easement except as expressly amended herein.

1
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RECITALS:

L. GRANTOR. Grantor under this document is the successor to sole owner
in fee simple of certain real property in Cochise County, Arizona, more particularly
defined as the “Conservation Easements” as shown on the Amended Final Plat of
Kings Ranch Estates, Lots 1-281, inclusive and Common Area "A" and Common Area
"?" as recorded in the Office_of the Recorder of Cochise County on
Licenite (9 at Fee # 7~ 0F 2 (“Plat of Kings Ranch” or "Kings

A5
Ranch" or "Kings Ranch Estates). The term “Grantors” or “Grantor” shall refer to Kings
Ranch, an Arizona limited liability company and each successor Owner of each Lot or
Common Area in Kings Ranch Estates Subdivision sold by Kings Ranch, LLC, or its
successors, to a third party, and their personal representatives, heirs, successors and
assigns in title to the Protected Property, as the context requires.

Il PROTECTED PROPERTY. The Protected Property is that real property
depicted and defined as “Conservation Easements” on the Plat of Kings Ranch
(“Protected Property”).

| y26.

The Protected Property contains approximately 433" acres of natural habitat
including vegetation communities of Sonoran desertscrub, deciduous riparian woodland,
oak savannah and grassland. The Protected Property is currently used for hiking,
equestrian, low impact recreational use and nature observation. There are no existing
improvements on the Protected Property.

The Protected Property possesses natural, scenic and open space values
(collectively, “conservation values”) of great importance to Grantor, the people of
Cochise County, the future and prospective residents and lot owners of Kings Ranch
and members of the Kings Ranch Estates Homeowners Association.

[ll.  GRANTEE. Arizona Conservation Easement Stewards, Inc. (‘ACES") is a
non-profit corporation organized and operated exclusively for charitable and educational
purposes, including the preservation and protection of land in its natural, scenic or other
open space condition. ACES is or will be qualified as a public charity, as defined in
Sections 501 (c) (3) and 509 (a) of the Internal Revenue Code, a “qualified organization”
under Section 170 (h) of the Internal Revenue Code and related regulations, and an
organization qualified to hold conservation easements under section 33-271 (3.)(b),
Arizona Revised Statutes ("A.R.S."). The term “Grantee” includes ACES and
successors or assigns to its interest in this Easement.

[V. CONSERVATION VALUES. The Protected Property has the following
natural, scenic and open space qualities of significant importance:
2
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» The woodlands and open areas provide scenic views visible to the public
from Arizona Highway 92.

e The undeveloped and natural character of the Protected Property
_provides habitat to a variety of plants, animals and riparian communities.

The specific conservation values of the Protected Property are documented in
the Present Conditions Report (“Present Conditions Report”), prepared by The Planning
Center and dated August 10, 2004 , on file at the office of Arizona Conservation
Easement Stewards, Inc. and incorporated by this reference, which consists of
descriptions, reports, maps, photographs, and other documentation that the parties
agree provide, collectively, an accurate representation of the Protected Property at the
time of this grant and which is intended to serve as an objective information baseline for
monitoring compllance with the terms of this grant.

Preservation and protection of the Conservation Values of the Protected Property
must meet the requirements of sections 170(h)(4)(A)(i) and 170(h)(4)(A)(iii) of the
Internal Revenue Code of 1986. These -sections set forth the requirement that a
conservation easement must be exclusively for conservation purposes, including:

170(h)(4)(A)(ii): “the protection of a relatively natural habitat
of fish, wildlife, or plants, or similar ecosystem,”

170(h)(4)(A)(iii): “ the preservation of open space (including
farmland and forest land) where such preservation is — (1) for
the scenic enjoyment of the general public, or (Il) pursuant to
a clearly delineated federal, state or local government
conservation policy, and will yield a significant public
benefit.”

V. CONSERVATION POLICY. The State of Arizona has clearly delineated a
conservation policy, and preservation of the Protected Property will yield a significant
public benefit. ‘Arizona’s conservation policy includes: A.R.S. section 33-271, et seq,,
which recognizes the importance of private conservation efforts by authorizing the
creation of conservation easements for the protection of natural habitat or open space
“for the scenic enjoyment of the general public.”

Vl. CONSERVATION INTENT. It is the intent of the Parties to create and
implement a Conservation Easement that is binding upon the current owner and all
future owners of the Protected Property and to convey to Grantee the right to preserve
and protect the conservation values of the Protected Property in perpetuity, for the
benefit of present and future generations and to provide for the enjoyment of such
Easement by members of the public, citizens of Cochise County and the residents and

3
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guests of Kings Ranch owners.

Grantor intends to create a Conservation Easement under A.R.S. §33-272, and

hereby makes a charitable gift of the property interest conveyed by this Easement to
Grantee.

ACKNOWLEDGEMENT OF INTENT

By accepting Deeds, Leases, easements or other grants or conveyances to any
portion of the Subdivision, the Grantee and Grantor and their heirs, executors,
administrators, frustees, personal representatives, successors and assigns, agree that
they will be personally bound by the agreements contained herein, except to the extent
such persons are specifically exempted therefrom.

The Parties herein eXpressly declare their agreement and understanding as
follows, which agreement may be used as a guide to the interpretation and
administration of this Easement regarding its use and management.

inrecognition - of  the: fact-that it may:‘be  appropriate to :implement different
management strategies in different portions:of the: Protected Property.at.different times;
Grantor and Grantee: intend. that flexibility, consistent with this: Easement’s purpose; be
applied in the management of the Protected Property. : Subject only to the Conservation
Rurpose set forth.below, it is the intent of the Parties to permit all other uses which are
not inconsistent with the preservation and protection of the Conservation Values. and
which are not expressly prohibited herein.

CONVEYANCE OF CONSERVATION EASEMENT

NOW, THEREFORE, in consideration of the above recitals and the mutual
covenants contained herein, and pursuant to the laws of the State of Arizona and in
particular €ochise County Subdivision Regulations Section 603, et. seq., and A.R.S. §
33-271, et. seq., Grantor hereby voluntarily grants and conveys to Grantee a perpetual
Conservation Easement over the Protected Property. Grantor and Grantee hereby
agree that this Easement consists of the following rights, terms, conditions, and
restrictions:

1. Conservation Purpose. It is the purpose of this Easement to assure that
the Protected Property will be retained in perpetuity and predominantly in its natural,
scenic, and open space condition and to prevent any use of the Protected Property that
will significantly impair or interfere with the conservation values of the Protected
Property. Grantor intends that this Easement will confine the use of the Protected

4
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Property to such activies as are intended under Cochise County Subdivision
Regulations 603, et. seq., as are consistent with the purpose of this Easement, and by
providing for remedies in the event of any violation of this Easement.

2. Rights of Grantee. In order to accomplish the purpose of this Easement,
the following rights are hereby conveyed to Grantee:

A To preserve and protect the Conservation Values of the Protected
Property.

B. To enter upon the Protected Property at reasonable times (as established
by the Grantee’s Board of Directors, but at least one time per year) in order to
monitor Grantor's compliance with and otherwise enforce the terms of this
Easement; provided that such entry shall be upon prior reasonable notice to
Grantor, and Grantee shall not unreasonably interfere with Grantor's use and
quiet enjoyment of the Protected Property. Reasonable notice shall not be
required in cases where Grantee determines, in its sole discretion, that
immediate enfry is required to prevent or mitigate significant damage to the
Protected Property or if reasonable, good faith efforts to notify the Grantor are
unsuccessful. Grantee shall submit a copy of the annual monitoring Report to
the Director of the Cochise County Planning Department of his or her designee.

C. To prevent any activity on or use of the Protected Property that is
inconsistent

with the purpose of this Easement and to require the restoration of such areas or

features of the Protected Property that may be damaged by any inconsistent
activity or use.

D. To obtain evidence for use in seeking judicial or other enforcement of this

Easement.

= To report any environmental concerns or conditions or any actual or
potential violations of any environmental laws to the appropriate regulatory
agencies. :

P To enforce the terms and conditions of this Easement pursuant to
paragraph 6, below.

G. To confer, negotiate and coordinate with various federal, state or other
governmental agencies with regard to the conditions, determinations or factors
associated with environmental, wildlife, habitat or other issues regulated or
subject to approval or permitting by any governmental agency, including, but not
limited to, consideration of a section 404 permit by the United States Army Corps
of Engineers, any native plant preservation ordinance or any evaluation or

5
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consideration of habitat of sensitive, threatened or endangered species.
Additionally, to coordinate and participate with other local preservation
organizations with similar conservation purposes as are intended by this
Easement.

H. To establish, levy, collect and disburse the Conservation Management
Fees, Special Conservation Management Assessments, Transfer Fees and other
charges imposed hereunder; and as the agent and representative of the Grantors
and Residents of the Subdivision, administer and enforce all provisions hereof
and enforce use and other restrictions imposed on the Property by this
Conservation Easement.

Nothing in this section shall preclude the right of Grantee to enforce the
preservation and protection of the Conservation Values or any other provisions of this
Easement.

3. Restricted Uses. Any activity on or use of the Protected Property
inconsistent with the purpose of this Easement is prohibited. This prohibition specifically
includes any future activities that would interfere with the essential scenic quality of the
Protected Property or the visual enjoyment of the open and natural character of the
Protected Property by the general public. Without limiting the generality of the foregoing,
the following activities and uses are specifically prohibited:

A. Agriculture activities.  “Agriculture” (or “Agricultural” as the context
requires), means all methods of production and management of livestock, crops,
trees, grass yards and other vegetation, as well as aquiculture. This includes the
related activities of tillage, fertilization, pest control, and harvesting as well as the

feeding, housing, training and maintaining of animals such as cows, sheep, goats,
hogs, horses, and poultry.

B. Display of billboards, signs or advertisements on or over the Protected
Property.
C. Dumping or placement of soil, rock, other earth materials, frash, ashes,

garbage, waste, abandoned vehicles, appliances, machinery and other materials
on the Protected Property.

D. Mining, grading, excavation or extraction of loam, gravel, soil, rock, sand,
coal petroleum and other minerals or materials.

E. Temporary or permanent buildings, structures, roads or means of access,
landscaping and other improvements of any kind.

6
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F. Parking or storage of any vehicles, trailers, boats or other motorized or
non- motorized vehicles, of any kind whatsoever.

G. Roads or other rights of way, except that unpaved paths, foot trails or
equestrian trails may be established on the Protected Property for recreational
uses. No right of access by the general public to any portion of the Protected
Property is conveyed by this Easement, except that Grantee, with the approval of
the Board of Directors of the Kings Ranch Homeowners Association, may allow
connection of these unpaved paths, foot trails or equestrian trails to any
conservation easement or easements in adjacent conservation subdivisions and
allow the joint use of the Protected Property by the residents or owners of such
adjacent conservation subdivision.

H. Any other activity which would interfere with the Protected Property being
left in its natural and undisturbed state.

l. Motorized recreational vehicles of any kind, including, but not limited to,
dune buggies, motorcycles, and all-terrain vehicles.

J. The treatment, storage, disposal or release of hazardous materials on,
from or under the Protected Property. For the purpose of this Easement,
hazardous materials shall mean any hazardous or toxic material or waste that is
subject to any federal, state, or local law or regulation.  Nothwithstanding
anything in this Easement to the contrary, this prohibition does not impose any
liability on Grantee for hazardous materials, nor does it make Grantee an owner
of the Protected Property, nor does it permit or require Grantee to control any
use of the Protected Property that may result in the treatment, storage, disposal
or release of hazardous materials within the meaning of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980, as amended
(“CERCLA").

K. Construction of fences, except as needed in carrying out activities
permitted by this Easement, and specifically a perimeter fence which would
further the preservation and protection of the Conservation Values of this
Easement, so long as no fences are located or constructed in a manner that
interferes with established wildlife corridors.

L Any industrial or commercial activities or use of the Protected Property.

4. Reserved Rights. Grantor reserves to itself, and to its personal
representatives, heirs, successors, and assigns, all rights accruing from its ownership of
the Protected Property, including the right to engage in, or permit or invite others to
engage in, all uses of the Protected Property that are not expressly prohibited herein

7
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and are not inconsistent with the purpose of this Easement. Grantor may not, however,
exercise these rights in a manner that would adversely impact the Conservation Values
of the Protected Property. Additionally, Grantor must give notice to Grantee before
exercising any reserved right that might have an adverse impact on the Conservation
Values associated with the Protected Property. Without limiting the generality of the
foregoing, the following rights are expressly reserved:

A. Peaceful, quiet, exclusive enjoyment of the Protected Property;

B. Activities necessary to preserve the health, safety or integrity of the
Protected Property, including, but not limited to, the protection from erosion or
flooding;

C. Wildlife and habitat management. Grantor may maintain, manage,
restore or enhance habitat for wildlife and native biological communities in
accordance with a management plan approved by Grantee in writing.

D. Reasonable access by the residents of Kings Ranch and their guests for
hiking, walking, equestrian or similar recreational use; and

E. Control of non-native and invasive species.

F. Right to Convey. Grantor may sell, give, lease, bequeath, devise,
mortgage or otherwise encumber or convey the Protected Property, provided,
however, that any conveyance or encumbrance of the Protected Property is
subject to this Conservation Easement. Further, Grantor within five (5) days or
more before closing, obtain from Grantee the amount of any Transfer Fee and
arrange for payment of the Transfer Fee (which may be paid by either transferee
or transferor as agreed by between them), and will provide Grantor within five (5)
days after closing, with the name and address of the new owner, a copy of the
deed transferring title.

The enforceability or validity of this Easement will not be impaired or limited by
any failure of Grantor to comply with this subparagraph.

5 Notice of Intention to Exercise Certain Reserved Rights. The purpose
of requiring Grantor to notify Grantee prior to exercising certain reserved rights, as
provided in paragraph 4 B., C. and E., above, is to afford Grantee an opportunity to
ensure that the activities in question are designed and carried out in a manner
consistent with the purpose of this Easement. Whenever notice is required, Grantor
shall notify Grantee in writing not less than thirty (30) days prior to the date Grantor
intends to undertake the activity in question. The notice shall describe the nature,
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scope, design, location, timetable, and any other material aspect of the proposed
activity in sufficient detail to permit Grantee to make an informed judgment as to its
consistency with the purpose of this Easement.

g Notice"of Intention 'to 'Construct® Before the Owner of any Lot shall
commence the construction, installation, or alteration of any residence, building,
swimming pool, patio wall, fence, awning, or other structure whatsoever, including
decking and landscaping, on any Lot, such Owner shall submit to the Grantee two
complete sets of plans, specifications and construction details for said structure showing
the location of the structures, the proposed grading of the Lot to be built upon and the
location of the Easement in relation to those proposed structures and grading. No
structure of any kind shall be erected, altered or placed in or on any portion of the
Easement. No construction shall be commenced until the plans, specifications, and
construction details therefore shall have received the written approval of Grantee. The
Grantee may establish a reasonable fee for the review of such plans. The Grantee shall
not be responsible in any way for any defects in any plans, specifications, or
construction details submitted in accordance with the foregoing, nor for any structural
defects in any building or structure erected according to such plans, specifications, or
construction details.

7. Grantee's Approval. Where Grantee’s approval is required by any
provision of this Easement, Grantee shall grant or withhold its approval in writing within
sixty (60) days of receipt of Grantors written request therefore. Grantee’s approval may
be withheld only upon a reasonable determination by Grantee that the action as
proposed would be inconsistent with the purpose of this Easement.

8. Grantee’s Right of Enforcement. In order to accomplish the purposes of
this Easement, to prevent or require correction of violations of the terms of the
Easement, Grantor has the following rights and remedies:

A. Notice of Violation. If Grantee determines that Grantor is in violation of
the terms of this Easement or that a violation is threatened, Grantee shall give
written notice to Grantor, pursuant to Section 16, below. If Grantor has conveyed
title to all or part of the Protected Property to its successors in interest who owns
that portion or portions of the Protected Property on which such violation occurs,
Grantee shall give notice to such successors of such violation and demand
corrective action sufficient to cure the violation.

B. Remedies. Where the violation involves injury to the Protected Property
resulting from any use or activity inconsistent with the purpose of this Easement,
Grantee may demand that Grantor or its successor restore the portion of the
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Protected Property so injured. If Grantor fails to cure the violation within thirty
(30) days after receipt of notice thereof from Grantee, or under circumstances
where the violation cannot reasonably be cured within a thirty (30) day period,
fails to begin curing such violation within the thirty (30) day period, or fails to
continue diligently to cure such violation until finally cured, Grantee may bring an
action at law or in equity in a court of competent jurisdiction to enforce the terms
of this Easement, to enjoin the violation, ex parfe as necessary, by temporary or
permanent injunction, to seek. specific enforcement or declaratory relief, to
recover any damages to which it may be entitled for violation of the terms of this
Easement or injury to any conservation values protected by this Easement,
including damages for the loss of scenic, aesthetic, or environmental values, and
to require the restoration of the Protected Property to the condition that existed
prior to any such injury.

If Grantee, in its sole discretion, determines that circumstances require
immediate action to prevent or mitigate significant damage to the conservation
values of the Protected Property, Grantee may pursue its remedies under this
paragraph without prior notice to Grantor or without waiting for the period
provided for cure to expire. Grantee shall not be reqwred to post any bond
applicable to a petition to seek expedited relief.

C. Damages. Without limiting Grantor’s liability therefore, Grantee, in its sole
discretion, may apply any damages recovered to the cost of undertaking any
corrective action on the Protected Property. Grantee’s rights under this
paragraph apply equally in the event of either actual or threatened violations of
the terms of this Easement, and Grantor agrees that Grantee’s remedies at law
for any violation of the terms of this Easement are inadequate and that Grantee
shall be entitled to the injunctive relief described in this paragraph, both
prohibitive and mandatory, in addition to such other terms of this Easement,
without the necessity of proving either actual damages or the inadequacy of
otherwise available legal remedies. Grantor and Grantee recognize that
restoration, regardless of cost, may be the only adequate remedy for certain
violations of this Easement. Grantee’s remedies described in this paragraph
shall be cumulative and shall be in addition to all remedies now or hereafter
existing at law or in equity.

D. Costs of Enforcement. Any costs incurred by Grantee in enforcing the
terms of this Easement against Grantor, including, without limitation, costs of suit
and attorneys’ fees, and any costs of restoration necessitated by Grantor's
violation of the terms of this Easement, shall be borne by Grantor. If Grantor
prevails in any action to enforce the terms of this Easement, Grantor’s costs of
suit, including, without limitation, attorneys’ fees, shall be borne by Grantee.
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E. Grantee’s Discretion. Enforcement of the terms of this Easement shall
be at the sole discretion of Grantee, and any forbearance by Grantee to exercise
its rights under this Easement in the event of any breach shall not be deemed or
construed to be a waiver by Grantee of such term or of any subsequent breach
or of any of Grantee’s rights under this Easement. No delay or omission by
Grantee in the discovery of a violation or initiation of enforcement proceedings

shall impair such right or remedy or be construed as a waiver or forfeit of its
rights.

F. Waiver of Certain Defenses. Grantor hereby waives any defense of
laches, estoppel, or prescription.

9. Responsibilities of Grantor and Grantee not affected. Other than as
specified herein, this Easement is not intended to impose any legal or other
responsibility on Grantee, or in any way to affect any existing obligations of Grantor as
owner of .the Protected Property. Unless otherwise specified below, nothing in this
Easement shall require Grantor to take any action to restore the condition of the
Protected Property after any injury to or change in the Protected Property resulting from
causes beyond Grantor's control, including, without limitation, fire, flood, storm, natural
* deterioration, earth movement or the unauthorized acts of persons other than Grantor or
its agents, or from any prudent action taken by Grantor under emergency conditions to
prevent, abate, or mitigate significant injury to the Protected Property resulting from
such causes. Grantor shall continue to be solely responsible and Grantee shall have no
obligation for the upkeep and maintenance of the Protected Property, and Grantor
understands that nothing in this Easement relieves Grantor of any obligation or
restriction on the use of the Protected Property imposed by law. Among other things,
this shall apply to: ‘

A. Taxes. Grantor shall pay before delinquency all taxes, assessments,
fees, and charges of whatever description levied on or assessed against the
Protected Property (collectively “taxes”), including any taxes imposed upon, or
incurred as a result of, this Easement. The Grantor-may, at its discretion, pay
any outstanding taxes or assessments and shall then be entitled to
reimbursement from Grantor.

B. Liability. Grantor shall be responsible for the maintenance of adequate
comprehensive general liability insurance coverage for the Protected Property
and Grantor will name Grantee as an additional insured on such policy carried by
Grantor with respect to the Protected Property. Grantor may satisfy its obligation
to insure through any homeowners association. Nothing herein shall impose a
duty upon Grantee to verify the existence or adequacy of said insurance
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coverage. Additionally, Grantor shall indemnify, defend, and hold Grantee
Harmless from any and all costs or liability for any personal injury or property

damage occurring on or related to the Protected Property or the existence of this
Easement.

C. Joint and Several Liability. Grantor and all successors shall be jointly
and severally liable for complying with all of the terms and conditions of this
Easement on all parcels which currently make up the Protected Property.

D. Termination of Rights and Obligations. This Easement shall be a
servitude running with the land in perpetuity. Every provision of this easement
that applies to Grantor or Grantee shall also apply to their respective agents,
heirs, executors, administrators, assigns, and all other successors as their
interest may appear. A party’s rights and obligations under this Easement
terminate (as to that Party only and not as to such Party’s successor, who shall
be bound as provided herein) only upon the transfer or termination of that Party’s
entire interest in this Easement or the Protected Property, provided, however,
that any liability for acts or omissions occurring prior to the transfer or termination
will survive that transfer or termination.

10. Extinguishment. If circumstances arise in the future that render the
purpose of this Easement impossible to accomplish, this Easement can only be
terminated or extinguished, whether in whole or in part, by judicial proceedings in a
court of competent jurisdiction. Any extinguishment of any portion of the Easement shall
require approval of an amendment to the Plat by the Cochise County Board of
Supervisors, with the Board of Supervisors specifying findings of fact in favor of
extinguishing the portion of the Easement. The amount of the proceeds to which
Grantee shall be entitled, after the satisfaction of prior claims, from any sale, exchange,
or involuntary conversion of all or any portion of the Protected Property subsequent to
such termination or extinguishment, shall be determined, unless otherwise provided by
Arizona law at the time, in accordance with their respective percentage interests as
determined by a court of competent jurisdiction or as otherwise agreed between
Grantee and Grantor. Grantee shall use all such proceeds in a manner consistent with.
the conservation purposes of this Easement.

11. Change of Circumstance. Grantor and Grantee recognize that, in the
future, uses of the Protected Property prohibited by this Easement may become more
economically viable than those uses permitted by the Easement and that neighboring
properties may be put entirely to uses not permitted on the Protected Property by this
Easement. Grantor and Grantee believe that such changes will increase the public
benefit protected by this Easement and therefore, such changes are not considered
unexpected changes and shall not be deemed to be circumstances justifying the
extinguishment of this Easement as set forth in paragraph 10, above.
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12. Condemnation. [fthe Easement is taken, in whole or in part, by exercise
of the power of eminent domain, or is acquired by a public authority through a purchase
in lieu of a taking, Grantee and Grantor shall be respectively entitled to compensation
from the recovered proceeds (after reasonable expenses incurred in connection with
such taking are paid) in accordance with their respective percentage interests as
determined by a court of competent jurisdiction or as otherwise agreed between them.

13. Assignment. This Easement is transferable, but Grantee may assign its
rights and obligations under this Easement only to an organization that is a qualified
organization at the time of transfer under Section 170(h) of the Internal Revenue Code,
as amended (or any successor provision then applicable), and the applicable
regulations promulgated thereunder, and authorized to acquire and hold conservation
easements under Arizona law (or any successor provision then applicable). Grantee
shall notify Grantor in advance of any proposed transfers. As a condition of such
transfer, Grantee shall require that the conservation purposes that this grant is intended
to advance continue to be carried out and that the transferee expressly agrees to
assume the responsibility imposed on Grantee by this Easement. If Grantee ever
- ceases to exist or no longer qualifies under federal or state law, a court with jurisdiction
shall transfer this Easement to another qualified organization having similar purposes
approved in advance in writing by Grantor and that agrees to assume the responsibility.

14. Subsequent Transfers. Grantor agrees to incorporate the terms of this
Easement in any deed or other legal instrument by which it divests itself of any interest
in all or a portion of the Protected Property, including, without limitation, a leasehold
interest. Grantee agrees that the sale or transfer by Grantor of a portion of the Protected
Property shall relieve the Grantor (but not its successor in interest) from all
responsibilities under this agreement as to the Protected Property or portion thereof
transferred (except for any liability of the Grantor for violation of the terms and
conditions of this Conservation Easement incurred prior to transfer) and that this
agreement shall be enforceable only against the person or persons owning the
Protected Property subject to this agreement. Grantor shall further give notice of any
transfer to Grantee as provided in Paragraph 4(F) of this Conservation Easement. The
failure of Grantor to perform any act required by this paragraph shall not impair the
validity of this Easement or limit its enforceability in any way.

15. Estoppel Certificates. Upon request by Grantor, Grantee shall within
twenty (20) days execute and deliver to Grantor any document, including an estoppel
certificate, which certifies Grantor's compliance with any obligation of Grantor contained
in this Easement and otherwise evidences the status of this Easement as may be
requested by Grantor.

16. Notices. Any notice, demand, request, consent, approval, or

13



: ANY-29ETE 12-11-2009 10052 AR Pase 17 of 24
{ {

communication that either party desires or is required to give to the other shall be in

writing and either served personally or sent by first class mail, postage prepaid,
addressed as follows:

To Grantor: 4568 E. Camp Lowell
Tucson, AZ 85712

To Grantee: 4568 E. Camp Lowell Dr.
Tucson, AZ 85712

or to such other address as either party from time to time shall designate by written
notice to the other or as shall be listed with the Arizona Corporation Commission.
Subsequent Grantees of the original Grantor, Dunafon Development, LLC, or any
successor Grantor, shall provide at closing of the purchase of any Lot, an address for
notice under this section to Grantee.

17. Effective Date Upon Recordation. The restrictions arising from this
Easement shall take effect on the date that Grantee shall record this instrument in
timely fashion in the official records of Cochise County, Arizona. Grantee may re-record
it at any time as may be required to preserve its rights in this Easement.

18.  Covenant for Conservation Management Fees, Special Conservation
Management Assessments and Transfer Fees.

A. Creation of the Lien and Personal Obligations.

I Except as provided in the paragraph below, each Grantor, by acceptance
of a deed to any Lot, whether or not it shall be expressed in the deed to his/herlits Lot,
is deemed to covenant and agree to pay to the Grantee: (1) a Regular Conservation
Management Fee (‘Management Fee”), (2) Special Conservation Management
Assessment (“Special Assessment”) and (3) Transfer Fees; such fees and assessments
shall be established and collected as hereinafter provided. The Management Fees,
Special Assessments and Transfer Fees, together with interest, costs and reasonable
attorneys' fees, shall be a charge on each Lot and shall be a continuing lien upon the
Lot against which such Management Fees, Special Assessments and Transfer Fees are
levied. Such Management Fees, Special Assessments, and Transfer Fees, together
with interest, costs, including reasonable attorneys' fees, shall also be the personal
obligation of the person who was the Owner of such Lot at the time when the
Management Fees, Special Assessments and Transfer Fees are levied, and any
subsequent Grantor.
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. Notwithstanding the provisions contained in the paragraph above, any Lot
which does not have a residence constructed thereon and is owned by the Grantor or
any affiliate or successor of Grantor shall be exempt from the Management Fees and
Special Assessments. Provided, however, that a Transfer Fee shall be due on any sale
from Grantor to a third party. Further, thirty (30) days after the sale of any such Lot,
Management Fees shall commence and any Special Assessments approved after the
date of sale shall also be effective, as provided for herein.

B. Transfer Fee. A Transfer Fee shall be charged in an amount as
established by Grantee’s Board of Directors. Said Transfer Fee shall be due and
payable upon the sale of a lot. The Transfer Fee is initially established at $250.00.

C. Purpose of Management Fees, Special Assessments. The regular
dues and special assessments levied by the Grantee’s Board of Directors shall be used
exclusively for the purpose of Grantee's administrative expenses, including but not
limited to general expenses of Grantee (which may or may not be related to the
easement created hereunder including but not limited to furthering the creation,
research, management of conservation easements in general, education of the public
about the benefits of conservation easements) and costs of administrative expenses of
the Conservation Easement created hereunder, enhancing and protecting the value,
desirability, and attractiveness of the Property, repairing any damage to the Easement,
enforcement expenses and any and all other expenses required to effect the purposes
of this Conservation Easement.

D. Management Fees.

I. The annual dues for the calendar year 2006 (January 1 through December
31) shall be established at the meeting of the Grantee’s Board of Directors prior to June
30, 2006.

i. The due dates and place of payment shall be established by the Grantee’s
Board of Directors.

iii. Within ninety (90) days prior to the end of each succeeding calendar year,
the amount of dues shall be set by the Grantee’s Board of Directors.

16.4 Special Assessments. In addition to the dues authorized above, the
Grantee’s Board of Directors may levy Special Assessment for establishing or
reestablishing a reserve fund for paying unusual costs, including but not limited to
restoration of the Conservation Easement. Special Assessments, unless otherwise
specified by Grantee’s Board of Directors, shall be due within sixty (60) days of the date
upon which notice is given to the Owner that they are due.
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E. Uniform Rate of Fees and Assessments. Except as provided for above,
both Management Fees and Special Assessments will be fixed at a uniform rate for all
Lots. Specifically provided, however, that the King Ranch Homeowners Association,
Inc., (“Association”) or any successor thereto, shall not pay Management Fees, Special
Assessments, or Transfer Fees on Association owned Common Area property subject
to the Conservation Easement. The costs attributable to the Association owned
property shall be included in the Management Fees and Special Assessments imposed
on the Lots. The foregoing exemption shall not exempt the Association from the other
covenants and conditions provided in this Conservation Easement.

F. Effect of Non-Payment of Management Fees, Special Assessments
and Transfer Fees; Remedies of the Grantee. Each Owner shall be deemed to
covenant and agree to pay to the Grantee the Management Fees, Special
Assessments, and Transfer Fees provided for herein, and agrees to the enforcement of
same in the manner herein specified. All delinquent Management Fees, Special
Assessments, and Transfer Fees not paid timely, shall incur a five percent (5%) late
payment penalty and bear interest at the legal interest rate until paid, and late payments
shall first be credited towards, late fees, interest due, then towards Management Fees,
- Special Assessments, and Transfer Fees first due. In the event the Grantee's Board of
Directors employs an attorney for collection of any Management Fees, Special
Assessments, and Transfer Fees, whether by suit or otherwise, or to enforce
compliance with or specific performance of the terms and condition of this Declaration,
or for any other purpose in connection with the breach of this Declaration, each Grantor
agrees to pay reasonable attorneys' fees and costs thereby incurred, in addition to any
other amounts due or any other relief or remedy obtained against said Grantor. In the
event of a default in payment of any such Management Fees, Special Assessments,
and Transfer Fees when due, in which case the regular dues or special assessments
shall be deemed delinquent, and in addition to any other remedies herein or by law
provided, the Grantee may enforce each such obligation in the manner provided by law

or in equity, or without any limitation to the foregoing, by either or both of the following
procedures:

i. Enforcement by Suit. The Grantee’s Board of Directors may cause suit
at law to be commenced and maintained in the name of the Grantee against an Owner
to enforce each such regular dues or special assessment obligation. Any judgment
rendered in any such action shall include the amount of the delinquency until paid, court
costs, and reasonable attorneys' fees in such amount as the Court may adjudge against
the delinquent Owner or Member.

. Enforcement by Lien. There is hereby created a right to record a claim
of lien on each and every Lot to secure payment to the Grantee with interest thereon
from the date of delinquency until paid, and all costs of collection which may be paid or
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incurred by the Grantee in connection therewith, including reasonable attorneys' fees
and costs. At any time after occurrence of any default in the payment of any such
Management Fees, Special Assessments, and Transfer Fees, the Grantee, or any
authorized representative may, but shall not be required to, make a written demand for
payment to the defaulting Owner, on behalf of the Grantee. Said demand shall state the
date and amount of delinquency. Each default shall constitute a separate basis for
demand or claim of lien but any number of defaults may be included within a single
demand or claim of lien. If such delinquency is not paid within ten (10) days after
delivery of such demand, or, even without such a written demand being made, the
Grantee may elect to record a claim of lien on behalf of the Grantee against the Lot of
the defaulting Grantor. Such a claim of lien shall be executed and acknowledged by
any officer of the Grantee, shall be recorded in the office of the County Recorder for
Cochise County, Arizona, and shall contain substantially the following information:

a. The name of the delinquent Grantor;
b. The legal description of the Lot against which claim of lien is made;
G. The total amount claimed to be due and owing for the amount of the

delinquency, interest thereon, collection costs, and reasonable attorneys' fees and costs -
(with any proper offset allowed);

d. A statement that the claim of lien is made by the Grantee pursuant to this
document;
e. A statement that a lien is claimed against said Lot in an amount equal to

the amount stated; and

f. A statement that the claim of lien will also extend to all regular dues or
special assessments which become due but are not paid from the date of the recording
of the claim of lien to the date of payment of all amounts set forth therein (including
interest thereon, reasonable attorneys’ fees and costs of collection), and that the claim
of lien will only be deemed satisfied and released when the Owner is current in the
payment of all such amounts.

The lien claimed therein shall attach as provided by Arizona law and become
effective in favor of the Grantee as a lien upon the Lot. A copy of such lien shall be
mailed to the Grantor. Such a lien shall have priority over all liens, deeds of trust or
mortgages created subsequent to the recordation of the Conservation Easement
created hereunder, except only tax liens for real property taxes on any Lot
assessments on any Lot in favor of any municipal or other governmental assessing unit.

Any such lien may be foreclosed by appropriate action in court or in the manner
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provided by law for the foreclosure of a realty mortgage or trust deed as set forth by the
laws of the State of Arizona, as the same may be changed or amended. The lien
provided for herein shall be in favor of the Grantee. The Grantee shall have the power
to bid in at any foreclosure sale and to purchase, acquire, hold, lease, mortgage, and
convey any Lot. In the event such a foreclosure is by action in court, reasonable
attorneys' fees, court costs, title search fees, interest and all other costs and expenses
shall be allowed to the fullest extent permitted by law. Each Grantor hereby expressly
waives any objection to the enforcement and foreclosure of this lien in this manner.

19. General Provisions.

a. Controlling Law. The interpretation and performance of this Easement
shall be governed by the laws of the State of Arizona.

b. Liberal Construction. Any general rule of construction to the contrary
notwithstanding, this Easement shall be liberally construed in favor of the grant to effect
the purpose of this Easement and the policy and purpose of ARS 33-241, et. seq., and
Cochise County Subdivision Regulations 603, et. seq. If any provision in this instrument

- is found' to-be ambiguous; an interpretation consistent: with- the -purpose -of this

Easement that would render the provision valid shall be favored over any interpretation
that would render it invalid.

57 Severability. If any provision of this Easement, or the application thereof
to any person or circumstance, is found to be invalid, the remainder of the provisions of
this Easement, or the application of such provision to persons or circumstances other
than those as to which it is found to be invalid, as the case may be, shall not be affected
thereby.

d. Entire Agreement. This instrument sets forth the entire agreement of the
parties with respect to the Easement and supersedes all prior discussions, negotiations,
understandings, or agreements relating to the Easement, all of which are merged
herein. No alteration or variation of this instrument shall be valid or binding unless
contained in an amendment that complies with sub part k of this paragraph.

e. No Forfeiture. Nothing contained herein will result in a forfeiture or
reversion of Grantor’s title in any respect.

4 Successors. The covenants, terms, conditions, and restrictions of this
Easement shall be binding upon, and inure to the benefit of, the parties hereto and their
respective personal representatives, heirs, successors, and assigns and shall continue
as a servitude running in perpetuity with the Protected Property.
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g. Termination of Rights and Obligations. A party's rights and obligations
under this Easement terminate upon transfer of the party's interest in the Easement or

Protected Property, except that liability for acts or omissions occurring prior to transfer
shall survive transfer.

h. Captions. The captions in this instrument have been inserted solely for
convenience of reference and are not a part of this instrument and shall have no effect
upon construction or interpretation.

i Counterparts. The parties may execute this instrument in two or more
counterparts, which shall, in the aggregate, be signed by both parties; each counterpart
shall be deemed an original instrument as against any party who has signed it. In the

event of any disparity between the counterparts produced, the recorded counterpart
shall be controlling.

j: Amendment. Grantor and Grantee are free to jointly amend this
Easement; provided that no amendment shall be allowed that will affect the qualification
of this Easement or the status of Grantee under any applicable laws, including Section
170(h) of the Internal Revenue Code of 1954, as amended, and any amendment shall
be consistent with the purpose . of this Easement, and shall not affect its perpetual
duration. Any such amendment shall be recorded in the official records of Cochise
County, Arizona.

k. Third Party Enforcement. In addition to the right of the Grantee to enforce
the terms of this Easement, Cochise County shall have all rights and remedies under
this agreement. Provided, however, that this right of Third Party Enforcement shall not
create any responsibility in Cochise County to enforce this agreement nor shall any
claims or damages of any kind whatsoever arise against Cochise County for its failure
to act to enforce this agreement. This Easement does not create rights or
responsibilities in any other third parties not expressly mentioned herein.

l. "Lot" or "Lots" shall mean the Lots referred to in the Plat of Kings Ranch.

m. "Owner" shall mean the record owner, whether one or more persons or
entities, of a fee simple title to any Lot which is a part of the Kings Ranch Estates
Subdivision, referred to above, including contract sellers, but excluding those having an
interest merely as security for the performance of an obligation.

TO HAVE AND TO HOLD unto Grantee, its successors, and assigns forever.

IN WITNESS WHEREOF Grantor and Grantee have set their hands on the day
and year first above written. '

Title Security Agency of Arizona,
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Arizona Conservation Easement Stewards, Inc.,
An Arizona non-profit corporation
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STATE OF ARIZONA )

) S.S.
COUNTY OF PIMA )
The. foreqoing instrument was acknowledged before me this day of
%B.%&:?%ﬁ